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Introduction

Structure of the Presentation

* 1. Private Enforcement of Competition Law in Europe until today

* 2. Key Issues in Private Enforcement and the US Experience

* 3. The Damages Directive

* 4. Collective Redress in Europe
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Private enforcement in Europe until today (1)

The development of private enforcement in Europe

* 2001: CJEU decision Courage establishes right to claim damages for losses caused by a
competition law infringements.

* 2006: CJEU decision Manfredi reinforces the Courage decision and defines the right to
full compensation.

* Several later decisions of the European courts concretize the right to claim cartel
damages with regard to umbrella pricing (Kone) and in the context of access to files
(Pfleiderer and Donau Chemie).

* 2014: The European Commission presents a draft for a Directive on Antitrust Damages
Actions in November 2014 (2014/104/EU), the implementation into the national laws
of the Member States is due until December 2016
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Private enforcement in Europe until today (2)

Why move towards more private enforcement in Europe?

* Bolstering effective competition in the market through
— Compensation for customers
— Compensation for competitors who incurred losses as a result of a cartel/abuse

* Bolstering public enforcement through

— Effective deterrence and an increased preventive effect of a combination of (public)
fines imposed by the European Commission and (private) damages payments

— Liability for damages also for immunity recipients in the leniency program

*  Cutting the cost of public enforcement; cost shifting.
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Private enforcement in Europe until today (3) —

Cartel Damages in Europe until 2009

Private Enforcement in Europe (2009) — Total: 18 / Hausfeld Lawyers*: 4
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Private enforcement in Europe until today (4)

— 2016: Cartel Damages Claims in Europe

Cartel damages claims in Europe (2016) — Total: 71 / Hausfeld Lawyers*: 33
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US/EU Comparative Perspective:

what can we learn?

Overview

United States

Europe

Legal Culture

The US legislation and its application bear many
particularities, reflective of American legal, social and
economic culture.

The success of collective redress in the US is due to its
‘litigation culture’.

Other contributing factors and important features of the
US legal system are class actions, contingency fee
arrangements, treble damages, discovery

procedures, one-way fee shifting and jury trials.

All these are not common in European
proceedings.

The EU has the objective of building an
enforcement culture, and not a litigation
culture. Characteristic for Europe is the
tendency towards using preventive
administrative regulation.

Public v. Private
Enforcement

Collective redress played a major role in the development
of US antitrust jurisprudence.

In Europe, there is a much stronger tradition
supporting public enforcement than private
enforcement.

Objective behind
Damages

In the US, treble damages are designed to deter illegal
conduct, deprive antitrust violators of the ‘fruits of their
illegal activities’ and provide compensation for victims.
Deterrence is considered as extremely important in the US
system.

Trebling of damages is a feature specific to only antitrust
cases.

The reward in the leniency programme in the US includes
avoiding a treble damages award in private suits.

In Europe, damages primarily serve a
compensatory role.

Legal traditions are strongly opposed to the
possibility of punitive damages; Article 24 of the
Rome Il Regulation even prohibits punitive
damages.

Damages in private enforcement aim at
protecting private interests, whereas damages
in public enforcement are supposed to protect
the functioning of the market in abstract.
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Key Issues in Private Enforcement of Competition

Law in Europe

Litigation Models & Other Available Remedies:

Follow-on model Stand-alone model

For claimants

For defendants

Quantum (overcharge and
pass-on)
Causation

Quantum (Presumption in
Art. 17(2) of the Directive
on antitrust damages
actions)

Pass-on arguments
Contribution proceedings

Quantum (overcharge and
pass-on)
Causation

Liability
Quantum (no
presumption)

Pass-on arguments
Contribution proceedings
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Private Enforcement - Claimants’ Practical

Challenges (1)

* Jurisdiction — which court is competent to hear the case, e.g. when
cartelists are from different countries? - Art. 7, 8 recast Brussels
Regulation (EU Regulation 1215/2012)

* Applicable law — which law will the competent court apply? E.g. in
Germany courts are likely to apply domestic law if they have jurisdiction,
whereas in Netherlands and UK possible that a competent court will apply
foreign law. — Art. 6 Rome-Il (EC Regulation 864/2007)

* Limitation — prior to implementation of Damages Directive different
statutes of limitations and rules on suspension in EU Member States.
* Pass-on — defendants will allege that overcharge was passed-on.
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Private Enforcement - Claimants’ Practical

Challenges (2)

* Data — vast amounts of data necessary to construct counter-factual price
levels for damages calculation. E.g. for a comparator product or
geographic market or cartel-free time-periods.

* Joint and several liability — suing several defendants likely to increase
adverse cost risk.

* Sensitive commercial relationships — cartel victims may fear retaliation in
particular from powerful infringers.

*  Funding the case — high upfront costs for legal and economics expert
advice and little funding opportunities on the market.
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EU Damages Directive — Legislative Reforms (1)

The new EU Directive on antitrust damages actions - (2014/104/EU):
Confirms and encourages anyone who suffered an antitrust injury to
receive full compensation (Art. 1 and 3 of the directive)

* Access to evidence: national courts can order cartelists or third

parties to disclose evidence which is in their control (Art. 5 to 8 of
the directive);

* Binding effect: a final decision of a national competition authority
finding a breach of competition law will be binding on the courts of

the same Member State in which the infringement occurred (Art. 9
of the directive);
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EU Damages Directive — Legislative Reforms (2)

* Codifies “Pass-on” Defence (Art. 12 to 15 of the directive)

* Limitation periods: claimants will effectively have at least five years
to bring claims once an infringement decision by a competition
authority has become final (Art. 10(3) of the directive);

* Joint & Several Liability: Addresses joint and several liability and
rights of contribution (Art. 11 of the directive)
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EU Damages Directive — Legislative Reforms (3)

Presumption and Quantification of harm: claimants will benefit
from a presumption that every competition infringement causes
harm, placing the burden of proof on the defendants to
demonstrate otherwise (Art. 17(2) of the directive); also, the
national courts will be entitled to an estimation of the damage (Art.
17(1) of the directive); and

Settlements: claimants and defendants will have greater flexibility
in the resolution of damages claims (Art. 18, 19 of the directive).
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EU Damages Directive — Expectations

The new EU Directive on antitrust damages actions - (2014/104/EU): Once fully
implemented in the EU Member States the EU Damages Directive will most likely
lead to:

* Increase in damages claims

* Litigating in wider range of jurisdictions

*  More claims from SMEs

* Increase in case management challenges

*  Compensation and fairness for customers and competitors who incurred losses
due to a competition law infringement

* Bolstering enforcement — limitations on deterrent effect of the fines imposed by
the European Commission

* Cost shifting: increase enforcement of competition law by engaging the private
sector rather than increase funding to the public competition authorities
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EU Damages Directive — Problems

A number of impediments to antitrust damages claims in the EU have however not yet been resolved by
the directive 2014/104/EU:

Impediments

Open questions

Access to Art. 5 to 8 DIR 2014/104/EU:

evidence

Claimants may be granted access to evidence or
even categories of evidence by order of the
national courts, Art. 5(2)

Access to the files of the NCAs is subsidiary to
comparable evidence that may be obtained from
the defendant, Art. 6(10)

of damage .

Presumption of damage (Art. 17(2))
Empowerment to the estimation of the damage
(Art. 17(1))

Joint and Art. 11 DIR 2014/104/EU

Several
Liability ’

Privileged treatment of leniency applicants also in
the external relationship (Art. 11(4))
Privileged treatment of SMEs (Art. 11(2) and (3))

*  The access to files from leniency applications is
denied categorically, Art. 6(6) DIR 2014/104/EU
(violating the Pfleiderer and Donau Chemie
jurisdiction)

*  Access to the NCA files is unnecessarily
complicated

Injured parties need to base their estimation on
complex economic data that requires specific economic
expertise by expert witnesses and consultants and
makes the procedures expensive

Injured parties who are not direct or indirect purchasers
of the privileged groups of infringers may face problems
to claims damages for umbrella pricing
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EU Damages Directive — Implementation Status (1)

The new EU Directive on antitrust damages actions - (2014/104/EU): Required to be
implemented by Member States by 27 December 2016

Current Status — as of December 2016:
— 9 Member States opened Stakeholder Consultations
— 2 Member States with Government Proposals
— 11 Member States with Proposals in Parliament
— 2 Member State adopted legislation (Latvia and Sweden).

— No Information available for: Belgium, Cyprus, France, Greece,
and Ireland
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EU Damages Directive — Implementation Status (2)

X

AUSTRIA

BULGARIA X
CROATIA X

CZECH REPUBLIC X

DENMARK X
ESTONIA X
FINLAND

GERMANY

HUNGARY

X X X X

ITALY
LATVIA X

LITHUANIA

x

LUXEMBOURG X
MALTA X
POLAND X
PORTUGAL X
ROMANIA X
SLOVAKIA X
SLOVENIA X
SPAIN X
SWEDEN X
NETHERLANDS X

UK X



Collective Redress in Europe (1)

Alongside the EU Damages Directive, recent examples of
developments of Private Enforcement and of Collective Redress at
Member State level:

* UK: Consumer Rights Act 2015 — extended jurisdiction of the CAT;
and allows for collective redress on an opt-in or opt-out basis.

* France: Loi Hamon 2014 — collective redress for loss suffered by
consumers as a consequence of anti-competitive practices. Actions
can only be brought by a nationally representative consumer
protection association approved by the government by the Opt-in
system only.
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Collective Redress in Europe (2)

* Belgium: Collective Redress of 28 March 2014 - Only for
consumers; defendants must have infringed a contractual
obligation or one of the 31 regulations or laws listed in the Law of
28 March 2014; claim cannot be brought against government;
public authorities or non-profit organisations; parties or judges in
the case may choose between an opt-in and an opt-out system.

* Netherlands: New bill proposing a collective action for damages —
Propositions to develop the current law on collective settlement
(WCAM), to allow for collective action to also be brought in the
pursuit of damages against infringers of competition law.
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Collective Redress in Europe (3)

Opt-out EU jurisdictions

(non-exhaustive list)

e Bulgaria

e Denmark

e Greece

e Netherlands
e Portugal

e Spain

Opt-in EU jurisdictions

(non-exhaustive list)

e Austria

e Finland
e France

e Germany
e |taly

e Lithuania
e Poland

e Sweden

Choice to pursue on
either and “opt-out”
or and “opt-in” basis

e Belgium
e Denmark
e UK (1 October 2015)
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Thank you for your attention!

Do you have any questions?
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Contacts

Hausfeld Rechtsanwalte LLP
(Berlin)
Kurflirstendamm 218
D-10719 Berlin

Tel: +49 30 322 903 001
Fax: +49 30 322 903 100

Christopher Rother, Managing Partner
christopher.rother@Hausfeld.com
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